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Section 4. Efficiencies

Competition usually spurs firms to achieve efficiencies internally.
Nevertheless, mergers have the potential to generate significant efficiencies
by permitting a better utilization of existing assets, enabling the combined
firm to achieve lower costs in producing a given quantity and quality than
either firm could have achieved without the proposed transaction. Indeed, the
primary benefit of mergers to the economy is their potential to generate such
efficiencies.

Efficiencies generated through merger can enhance the merged firm's ability
and incentive to compete, which may result in lower prices, improved quality,
enhanced service, or new products. For example, merger-generated
efficiencies may enhance competition by permitting two ineffective (e.g., high
cost) competitors to become one effective (e.g., lower cost) competitor. In a
coordinated interaction context (see Section 2.1), marginal cost reductions
may make coordination less likely or effective by enhancing the incentive of a
maverick to lower price or by creating a new maverick firm. In a unilateral
effects context (see Section 2.2), marginal cost reductions may reduce the
merged firm's incentive to elevate price. Efficiencies also may result in
benefits in the form of new or improved products, and efficiencies may result
in benefits even when price is not immediately and directly affected. Even
when efficiencies generated through merger enhance a firm's ability to
compete, however, a merger may have other effects that may lessen
competition and ultimately may make the merger anticompetitive.

The Agency will consider only those efficiencies likely to be accomplished
with the proposed merger and unlikely to be accomplished in the absence of
either the proposed merger or another means having comparable
anticompetitive effects. These are termed merger-specific efficiencies.2) Only



alternatives that are practical in the business situation faced by the merging
firms will be considered in making this determination; the Agency will not
Insist upon a less restrictive alternative that is merely theoretical.

Efficiencies are difficult to verify and quantify, in part because much of the
information relating to efficiencies is uniquely in the possession of the
merging firms. Moreover, efficiencies projected reasonably and in good faith
by the merging firms may not be realized. Therefore, the merging firms must
substantiate efficiency claims so that the Agency can verify by reasonable
means the likelihood and magnitude of each asserted efficiency, how and
when each would be achieved (and any costs of doing so), how each would
enhance the merged firm's ability and incentive to compete, and why each
would be merger-specific. Efficiency claims will not be considered if they are
vague or speculative or otherwise cannot be verified by reasonable means.

Cognizable efficiencies are merger-specific efficiencies that have been verified
and do not arise from anticompetitive reductions in output or service.
Cognizable efficiencies are assessed net of costs produced by the merger or
incurred in achieving those efficiencies.

The Agency will not challenge a merger if cognizable efficiencies are of a
character and magnitude such that the merger is not likely to be
anticompetitive in any relevant market.2 To make the requisite
determination, the Agency considers whether cognizable efficiencies likely
would be sufficient to reverse the merger's potential to harm consumers in
the relevant market, e.g., by preventing price increases in that market. In
conducting this analysis,® the Agency will not simply compare the
magnitude of the cognizable efficiencies with the magnitude of the likely
harm to competition absent the efficiencies. The greater the potential adverse
competitive effect of a merger--as indicated by the increase in the HHI and
post-merger HHI from Section 1, the analysis of potential adverse
competitive effects from Section 2, and the timeliness, likelihood, and
sufficiency of entry from Section 3--the greater must be cognizable efficiencies
in order for the Agency to conclude that the merger will not have an
anticompetitive effect in the relevant market. When the potential adverse
competitive effect of a merger is likely to be particularly large,
extraordinarily great cognizable efficiencies would be necessary to prevent
the merger from being anticompetitive.

In the Agency's experience, efficiencies are most likely to make a difference in
merger analysis when the likely adverse competitive effects, absent the
efficiencies, are not great. Efficiencies almost never justify a merger to
monopoly or near-monopoly.



The Agency has found that certain types of efficiencies are more likely to be
cognizable and substantial than others. For example, efficiencies resulting
from shifting production among facilities formerly owned separately, which
enable the merging firms to reduce the marginal cost of production, are more
likely to be susceptible to verification, merger-specific, and substantial, and
are less likely to result from anticompetitive reductions in output. Other
efficiencies, such as those relating to research and development, are
potentially substantial but are generally less susceptible to verification and
may be the result of anticompetitive output reductions. Yet others, such as
those relating to procurement, management, or capital cost are less likely to
be merger-specific or substantial, or may not be cognizable for other reasons.

1. The Agency will not deem efficiencies to be merger-specific if they could be preserved by
practical alternatives that mitigate competitive concerns, such as divestiture or licensing. If
a merger affects not whether but only when an efficiency would be achieved, only the timing
advantage is a merger-specific efficiency.

2. Section 7 of the Clayton Act prohibits mergers that may substantially lessen competition
"In any line of commerce . . . in any section of the country." Accordingly, the Agency normally
assesses competition in each relevant market affected by a merger independently and
normally will challenge the merger if it is likely to be anticompetitive in any relevant
market. In some cases, however, the Agency in its prosecutorial discretion will consider
efficiencies not strictly in the relevant market, but so inextricably linked with it that a
partial divestiture or other remedy could not feasibly eliminate the anticompetitive effect in
the relevant market without sacrificing the efficiencies in the other market(s). Inextricably
linked efficiencies rarely are a significant factor in the Agency's determination not to
challenge a merger. They are most likely to make a difference when they are great and the
likely anticompetitive effect in the relevant market(s) is small.

3. The result of this analysis over the short term will determine the Agency's enforcement
decision in most cases. The Agency also will consider the effects of cognizable efficiencies
with no short-term, direct effect on prices in the relevant market. Delayed benefits from
efficiencies (due to delay in the achievement of, or the realization of consumer benefits from,
the efficiencies) will be given less weight because they are less proximate and more difficult
to predict.



